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INTRODUCTION 

Medical negligence remains a critical issue in healthcare 

systems globally, with significant implications for both 

patients and healthcare providers. In Ghana, the 

increasing awareness of legal rights and access to legal 

services has led to a surge in medical negligence claims. 

High-profile cases such as the death of a woman and her 

unborn baby due to alleged delays in receiving 

emergency care at a government hospital have drawn 

public attention to systemic issues in healthcare delivery 

(Mensah, 2015). Additionally, the case of a man whose 

limb was amputated following a misdiagnosis highlights 

the severe consequences of medical errors (Owusu & 

Tetteh, 2021). Such cases not only strain the judicial 

system but also erode public trust in healthcare services. 

 

The formal judicial process for addressing medical 

litigation in Ghana is often fraught with delays, high 

costs, and adversarial outcomes that can further damage 

the already fragile doctor-patient relationship. For 

instance, lawsuits may take years to resolve, leaving both 

parties emotionally and financially drained (Adjei & 

Boamah, 2018). This highlights the need for alternative 

mechanisms that can provide timely, cost-effective, and 

non-adversarial resolutions. Alternative Dispute 

Resolution (ADR) offers such a mechanism, 

encompassing tools like mediation, arbitration, and 

negotiation that focus on mutual agreement and 

reconciliation rather than blame and punishment. 

 

Globally, countries have leveraged ADR to address 

medical negligence effectively. The United States, for 

instance, uses medical review panels and mandatory 

mediation to expedite claims, while Australia‟s "no-

fault" compensation scheme reduces the adversarial 

nature of disputes (Smith et al., 2020; Jones & Green, 

2019). South Africa‟s community-based mediation 

centers provide culturally sensitive solutions that align 
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with local traditions (Nkosi, 2021). These examples 

demonstrate the potential of ADR to transform medical 

litigation by prioritizing the needs of both patients and 

healthcare providers. 

 

In Ghana, the adoption of ADR could address several 

challenges associated with medical litigation. First, it 

could reduce the backlog of cases in the judicial system, 

freeing up resources for other critical legal matters. 

Second, it could enhance the doctor-patient relationship 

by fostering open communication and mutual 

understanding. Lastly, it could ensure that patients 

receive timely compensation or redress for medical 

errors, thereby restoring trust in the healthcare system. 

 

This paper explores how Ghana can adopt and adapt 

ADR mechanisms to address medical litigation 

effectively. By examining global practices and 

contextualizing them within Ghana‟s socio-legal 

framework, the study aims to provide actionable 

recommendations for integrating ADR into the country‟s 

healthcare dispute resolution processes. 

 

Tab 1: Allegations of Medical Negligence & Malpractices in the Ghanaian Airwaves. 

Alleged Medical Negligence News in Ghana Source 

Ridge Hospital Sued Over Wrongful Death GhanaWeb 

Cannula left in woman‟s vein after cesarean operation at Maamobi 

Hospital 
Joy News 

Mother Files Lawsuit Against Airport Women's Hospital for Medical 

Negligence 
Tik Tok TV3 Ghana 

Medical negligence suit: St John‟s Hosp. denies claim, says plaintiff 

prolonged own delivery by insisting on leaving to sit an exam. 
Ghanaiannews.ca 

30 years of deception: quack midwife‟s shocking trail of deaths and 

malpractice exposed 
thefourthestategh.com 

Alleged medical negligence: Holy Family Hospital refutes claims of 

death during blood transfusion 
Modernghana.com 

Medical Negligence Claims Life of University of Ghana student Happy TV YouTube 

10 day-old baby allegedly died during circumcision at KNUST 

Hospital 
Myjoyonline 

Family sues Aflao Hospital over alleged medical negligence Ghanaweb 

VRA Hospital sued  by Pharmacist Ghanaweb 

Story of How Nana Yaa Brefo (journalist at Angel FM) Lost Her 

Womb 

Yen, Atinka News, GhanaWeb, 

MyInfo, etc. 

„Medical Negligence: My Wife Would Have Been Alive By Now – 

Actor Koo Fori‟s Teary Story‟ 
Pulse Gh 

Korle Bu Teaching Hospital denies medical negligence in the death 

of the patient. 
CitiFm 

A Video of Koda talking about his illness; How a Doctor gave him 

the Wrong Medication for 8months 
tiktok.com/@kingderek_official/video) 

Emmanuel kuto's Case: „Wrong Prescription Killed My Wife‟ Social Media (Facebook) 

Dr. Nana Yaa Owusu-Prempeh‟s Case, Korle-Bu Teaching Hospital Ghanaweb 

Medical Negligence: “My Brother Bloated to Death” – Man Sues 37 

Military Hospital‟ 

Citi News, The Fourth Estate, Modern 

Ghana, etc.) 

„37 Military Hospital Sued Over Amputated Leg‟ Prime News, Happy Ghana 

„37 Military Hospital Slapped with Over GH₵1 Million For 

Woman‟s Death in Childbirth‟ 
Citi News 

„Sam-J Specialist Hospital to pay GH₵326,456 For Medical 

Negligence 
Joy Online, 

„Undercover Journalist „Doctor‟ Probes Deaths at Ghana Hospital‟ 

2014 
Nhyira FM 

„KATH missing Babies Saga‟ Daily Graphic, Joy Online, etc. 

„Doctor Render Woman Barren After Leaving Towel in Her 

Abdomen‟ 
GhanaWeb 

„Tema General Hospital Accused of „Killing‟ Twin Babies‟ Joy Online 

The Licensed Sex Predator‟ – Manasseh Azure The Fourth Estate 

Ghana‟s Mad House‟; the Accra Psychiatric Hospital Scandal „Anas Aremeyaw Anas 

Doctor Rapes 52 Girls (September 2012) GhanaWeb, MyInfoGh 

Selorm Branttie‟s – Korle-Bu Polyclinic Experience‟ Gbcghanaonline.com 

„Lady pronounced dead at Hospital and almost buried resurrects‟ GhanaWeb (2022) 

Source: compiled from online portals 
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LITERATURE REVIEW 

1. Overview of Alternative Dispute Resolution 

(ADR) 

Alternative Dispute Resolution (ADR) encompasses 

various mechanisms designed to resolve disputes outside 

the traditional court system. Common ADR methods 

include mediation, arbitration, and negotiation. These 

approaches focus on collaboration, confidentiality, and 

cost-effectiveness. ADR has been widely adopted across 

different sectors globally due to its ability to reduce 

litigation burdens and preserve relationships between 

disputing parties (Menkel-Meadow, 2019). 

 

2. ADR in Medical Disputes: Global Perspectives 
2.1 United States: The United States has been a pioneer 

in implementing ADR for medical disputes. Mediation 

and arbitration are frequently utilized in resolving 

malpractice claims, often included as clauses in 

healthcare contracts. Research indicates that ADR 

mechanisms in the U.S. have significantly reduced the 

cost and duration of dispute resolution while preserving 

the doctor-patient relationship. For instance, healthcare 

mediation programs in states like Texas have 

demonstrated the efficacy of ADR in achieving mutually 

beneficial outcomes (American Arbitration Association, 

2020). 

 

2.2 United Kingdom: In the United Kingdom, the 

National Health Service (NHS) has institutionalized 

ADR to manage complaints and disputes. Mediation and 

conciliation are commonly employed, ensuring timely 

and cost-effective resolutions. Studies suggest that these 

mechanisms have fostered trust between patients and 

healthcare providers, minimizing the need for adversarial 

litigation (NHS Resolution, 2021). 

 

2.3 India: India‟s Arbitration and Conciliation Act 

provides a legal framework for ADR in various sectors, 

including healthcare. Mediation has become a preferred 

method for addressing medical negligence claims due to 

its affordability and efficiency. Empirical evidence from 

Indian courts shows that ADR has helped to decongest 

the judiciary and improve access to justice for aggrieved 

patients (Sharma, 2020). 

 

2.4 South Africa: In South Africa, ADR is increasingly 

utilized to resolve medical malpractice disputes. 

Mediation has proven particularly effective in rural 

areas, where access to formal judicial systems is limited. 

Reports indicate that ADR mechanisms have helped to 

bridge gaps in healthcare access while promoting 

equitable resolutions (Smith, 2018). 

 

2.5 Global Legislative Frameworks Addressing 

Medical Litigation 

Globally, countries have enacted specific healthcare 

legislation to address medical negligence and 

malpractice claims. For instance: 

 United States: The Medical Injury Compensation 

Reform Act (MICRA) in California caps damages in 

medical malpractice cases and encourages the use of 

ADR to resolve disputes efficiently (American 

Arbitration Association, 2020). 

 United Kingdom: The NHS Redress Act 2006 

simplifies compensation claims for clinical 

negligence within the NHS and emphasizes ADR as 

a primary resolution mechanism (NHS Resolution, 

2021). 

 India: The Consumer Protection Act 2019 includes 

provisions for healthcare disputes under consumer 

rights, allowing ADR to play a significant role in 

mediating medical negligence claims (Sharma, 

2020). 

 South Africa: The National Health Act 2003 and 

subsequent amendments mandate patient rights, 

providing mechanisms for alternative dispute 

resolution in healthcare disputes (Smith, 2018). 

These legislative frameworks highlight the global 

recognition of ADR as a critical tool in managing 

medical disputes, reducing litigation costs, and 

preserving trust in healthcare systems. 

 

3.0 Theoretical Framework 

This study is grounded in the theory of therapeutic 

jurisprudence, which emphasizes the psychological and 

emotional well-being of parties in legal disputes. 

Therapeutic jurisprudence posits that legal processes 

should promote healing and reconciliation rather than 

exacerbate conflict. For instance, Wexler (2000) notes 

that therapeutic jurisprudence is particularly effective in 

contexts where relationships, such as those between 

doctors and patients, are central to dispute resolution. 

ADR‟s non-adversarial nature aligns with this theory, 

making it a suitable framework for addressing medical 

disputes. 

 

The study also draws on the principles of restorative 

justice, focusing on repairing harm and restoring 

relationships. According to Braithwaite (2002), 

restorative justice is most effective when it engages all 

stakeholders in a participatory process aimed at 

achieving mutually agreeable outcomes. In the context of 

medical negligence, restorative justice can help rebuild 

trust between healthcare providers and patients by 

fostering dialogue and understanding. In Ghana, the 

cultural emphasis on communal harmony further 

underscores the relevance of restorative justice as a 

guiding principle for ADR. 

 

Integrating these theoretical frameworks allows for a 

nuanced understanding of how ADR can address both 

the tangible and intangible aspects of medical disputes. 

By promoting psychological well-being and emphasizing 

relationship repair, therapeutic jurisprudence and 

restorative justice provide a robust foundation for 

implementing ADR in Ghana‟s healthcare sector. 

 

4. Empirical Evidence On ADR In Medical Litigation 
4.1 Empirical studies on ADR for medical disputes often 

employ qualitative and quantitative approaches to 
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evaluate its effectiveness. Surveys, interviews, and case 

studies are common methods used to gather data on 

stakeholders‟ experiences with ADR mechanisms 

(Menkel-Meadow, 2019). 

 

4.2 Findings from Global Jurisdictions 

 United States: A study by the American Arbitration 

Association found that 85% of medical malpractice 

cases resolved through mediation reached 

satisfactory agreements, with a significant reduction 

in costs compared to litigation (American 

Arbitration Association, 2020). 

 United Kingdom: Data from the NHS Resolution 

indicates that 74% of medical negligence claims 

resolved through mediation resulted in faster 

settlements and improved patient-provider 

relationships (NHS Resolution, 2021). 

 India: Research in Indian courts revealed that ADR 

reduced the average resolution time for medical 

disputes from three years in litigation to less than 

one year in mediation (Sharma, 2020). 

 South Africa: Empirical evidence highlights that 

ADR mechanisms resolved 68% of medical disputes 

in rural areas within six months, demonstrating their 

efficiency in resource-constrained settings (Smith, 

2018). 

 

4.3 Ghanaian Context: Preliminary data from Ghana 

suggests a growing interest in ADR among healthcare 

providers and patients. However, the lack of formalized 

structures and trained professionals limits its widespread 

adoption. Interviews with stakeholders reveal a 

consensus on the need for capacity building and 

awareness campaigns to promote ADR in medical 

disputes (Amponsah, 2023). 

 

5. Challenges in Adopting ADR for Medical 

Litigation in Ghana:  Despite its potential, 

implementing ADR in Ghana‟s healthcare sector faces 

several challenges. These include a lack of awareness 

among stakeholders, limited access to trained mediators 

and arbitrators, and the absence of a robust legal 

framework to support ADR mechanisms.  

 

6. OPPORTUNITIES FOR ADR IN GHANA 

6.1 Exploring Ghana’s ADR Landscape and Its 

Applicability to Medical Litigation:  Ghana has 

embraced ADR through the Alternative Dispute 

Resolution Act, 2010 (Act 798), which provides a 

framework for arbitration, mediation, and customary 

arbitration. While Act 798 serves as a general framework 

for dispute resolution, it does not explicitly address 

medical litigation or negligence. This omission leaves a 

gap in applying ADR to healthcare disputes. 

 

Traditional ADR practices in Ghana, rooted in customary 

law, emphasize consensus-building and restorative 

principles. These align with ADR's goals in medical 

litigation but require adaptation to address the 

complexities of medical disputes. For example, disputes 

involving medical negligence, malpractice claims, or 

professional liability often require specialized knowledge 

that is currently absent in customary ADR mechanisms. 

The healthcare sector in Ghana also presents unique 

challenges for ADR implementation. 

Miscommunication, negligence, and systemic 

deficiencies are common causes of disputes between 

healthcare providers and patients. Litigation in these 

cases is often expensive and prolonged, creating an 

opportunity for ADR to fill the gap. Despite the 

potential, institutions like the Ghana Arbitration Centre 

have focused primarily on commercial disputes, leaving 

healthcare ADR underdeveloped. 

 

6.2 Relevant Laws in Ghanaian Healthcare 

Addressing Medical Litigation  
The legal framework for healthcare in Ghana is governed 

by key legislation, including the Medical and Dental 

Act, 1972 (NRCD 91), particularly Part VII, which 

establishes professional standards and disciplinary 

procedures for healthcare providers. Complementing 

this, the Patients’ Charter, developed by the Ghana 

Health Service, outlines patients' rights and 

responsibilities, emphasizing fair treatment and redress 

in cases of malpractice or negligence. Additionally, the 

Health Professions Regulatory Bodies Act, 2013 (Act 

857) regulates health professionals and facilities, 

providing mechanisms for handling complaints and 

disciplinary action against practitioners. 

 

Ghana‟s 1992 Constitution serves as the overarching 

legal framework for addressing medical litigation. 

Article 33 guarantees the enforcement of fundamental 

human rights, including the right to health under Article 

34(2), which allows patients to seek redress for medical 

negligence. The Constitution embodies principles of 

accountability and the protection of fundamental human 

rights, vesting judicial power solely in the Judiciary 

under Article 125(3), which states: 

“The judicial power of Ghana shall be vested in the 

Judiciary, accordingly, neither the President nor 

Parliament nor any organ or agency of the President or 

Parliament shall have or be given final judicial power.” 

Further, Article 140(1) vests the High Court with 

jurisdiction over all civil and criminal matters, while 

Articles 33(1) and 140(2) underscore the Court‟s 

responsibility to protect and preserve fundamental rights 

essential to individual well-being. Article 12(1) mandates 

the respect and enforcement of these rights by all 

branches of government, as well as by individuals and 

legal entities, through the courts: 

 

“The fundamental human rights and freedoms enshrined 

in this Chapter shall be respected and upheld by the 

Executive, Legislature, and the Judiciary and all other 

organs of government and its agencies and, where 

applicable, by all natural and legal persons in Ghana, 

and shall be enforceable by the Courts as provided for in 

this Constitution.” 
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To enhance dispute resolution, Ghana's Judicial Service 

promotes Alternative Dispute Resolution (ADR) as 

part of its comprehensive reform agenda. The Courts 

Act, 1993 (Act 459), particularly sections 72 and 73, 

encourages ADR for disputes pending before the courts. 

Mediation, under the High Court Civil Procedure 

Rules (C.I. 47), is a mandatory pre-settlement procedure 

in the Commercial Division of the High Court. However, 

the existing legal framework lacks explicit provisions for 

integrating ADR into medical litigation, necessitating 

reforms to align with global best practices. 

 

RESEARCH QUESTIONS AND OBJECTIVES 
1. How effective is ADR in addressing medical 

litigation globally? 

2. What lessons can Ghana learn from other countries 

using ADR tools to manage medical negligence 

cases? 

3. What challenges might Ghana face in implementing 

an ADR framework for medical disputes? 

4. How can Alternative Dispute Resolution (ADR) be 

integrated into medical litigation in Ghana? 

 

OBJECTIVES 

 To evaluate the effectiveness of ADR in resolving 

medical negligence disputes globally. 

 To identify best practices and lessons from other 

countries that Ghana can adapt. 

 To propose a framework for implementing ADR in 

the Ghanaian healthcare system. 

 

CONCEPTUAL FRAMEWORK  
The conceptual framework integrates ADR mechanisms 

(mediation, arbitration, negotiation) with key outcomes 

such as timeliness, cost-effectiveness, and improved 

relationships. It examines how these mechanisms 

influence the resolution of medical negligence cases and 

their broader impact on healthcare delivery and trust in 

the system. Below is a detailed textual description of the 

elements to be incorporated into the framework: 

 

Key Elements of the Framework 

1. ADR Mechanisms 
o Mediation: A neutral mediator facilitates 

discussions between parties to reach a mutually 

acceptable agreement. 

o Arbitration: A legally binding decision is made by 

an arbitrator after hearing both sides of the dispute. 

o Negotiation: Direct discussions between parties aim 

to resolve disputes without third-party intervention. 

 

2. Influencing Factors 
o Legislative Backing: Laws that institutionalize 

ADR in the healthcare sector. 

o Cultural Sensitivity: Ensuring ADR mechanisms 

align with local customs and values. 

o Capacity Building: Training ADR professionals 

with medical and legal expertise. 

o Public Awareness: Educating stakeholders about 

ADR benefits and processes. 

3. Outcomes 
o Timeliness: Reducing delays in resolving medical 

negligence disputes. 

o Cost-Effectiveness: Lowering the financial burden 

of litigation for both patients and healthcare 

providers. 

o Improved Relationships: Fostering trust and 

collaboration between disputing parties. 

o Healthcare System Trust: Building confidence in 

the healthcare system through fair dispute 

resolution. 

 

4. Global Best Practices 
o Learning from ADR models in the United States 

(medical review panels, mediation), Australia (no-

fault schemes), and South Africa (community-based 

mediation). 

 

5. Ghanaian Context 
o Incorporating local values, addressing awareness 

gaps, and ensuring accessibility for underserved 

populations. 

 

METHODOLOGY 

This study adopts a qualitative research approach to 

explore the integration of Alternative Dispute Resolution 

(ADR) mechanisms in the resolution of medical 

negligence cases, focusing on comparative case studies 

and document analysis. The methodology is structured as 

follows: 

1. Research Design 

A qualitative research design is chosen to facilitate an in-

depth understanding of the nuances and complexities of 

ADR mechanisms in medical negligence cases. By 

comparing case studies from countries with established 

ADR frameworks, the study aims to identify best 

practices and challenges, and to assess the feasibility of 

implementing similar systems in Ghana. 

 

2. Data Collection 

 Primary Data Sources: The primary data sources 

for this study will include peer-reviewed articles, 

reports, and legal texts related to ADR, medical 

negligence, and healthcare dispute resolution. The 

focus will be on examining international legal 

frameworks, healthcare delivery systems, and ADR 

mechanisms specifically designed to address 

medical malpractice and negligence issues. 

 Secondary Data Sources: The study will also 

analyze case studies from countries that have 

implemented ADR frameworks in medical 

negligence cases, such as the United States, 

Australia, and South Africa. These countries have 

established ADR mechanisms that include 

mediation, arbitration, and negotiation within their 

healthcare and legal systems, providing valuable 

insights into their effectiveness, challenges, and 

outcomes. 
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3. Case Study Analysis 

The study will employ a comparative case study method 

to examine the ADR frameworks in the following 

countries: 

 United States: Focus on the development and use of 

ADR in medical malpractice cases, particularly in 

states with well-established systems like California 

and Florida. The study will explore the role of 

mediation, arbitration, and settlement conferences in 

reducing litigation costs and time. 

 Australia: Analysis of the Australian legal system‟s 

integration of ADR in healthcare disputes, with 

particular emphasis on the success of mediation 

programs and the role of the Australian Health 

Practitioner Regulation Agency (AHPRA) in 

regulating disputes. 

 South Africa: Investigation into South Africa‟s 

ADR mechanisms in healthcare, looking at the legal 

requirements for mediation and arbitration in 

medical negligence cases, as well as challenges 

faced by the system in terms of accessibility and 

affordability. 

 

4. Document Analysis 

The study will also involve a comprehensive document 

analysis, reviewing legal texts, government reports, 

academic articles, and healthcare policy documents. This 

will include: 

 Peer-reviewed articles on the role of ADR in 

resolving medical negligence cases. 

 Reports from government bodies, legal institutions, 

and healthcare regulatory agencies that assess the 

efficacy of ADR mechanisms. 

 Legal texts and case law that provide insights into 

the practical application of ADR in medical 

negligence cases, with a particular focus on the 

experiences of healthcare providers, legal 

practitioners, and patients. 

 

5. Ghanaian Context Analysis 

A key component of the methodology is the examination 

of the Ghanaian legal and healthcare system to assess the 

feasibility of implementing ADR mechanisms in medical 

negligence cases. This will involve: 

 Legal Review: Assessing existing legislation and 

regulations related to medical negligence, healthcare 

disputes, and ADR practices in Ghana. The study 

will analyze the current legal framework to 

determine the compatibility and potential challenges 

of incorporating ADR into the Ghanaian legal 

system. 

 Healthcare System Review: Evaluating the 

structure of Ghana‟s healthcare system, including 

the availability of ADR services, the willingness of 

healthcare providers to engage in ADR, and the 

public perception of ADR mechanisms in the 

context of medical malpractice cases. 

 

 

 

6. Data Analysis 

The data from case studies, document analysis, and the 

review of legal texts will be analyzed using thematic 

analysis. This involves identifying key themes related to 

the effectiveness, challenges, and outcomes of ADR in 

medical negligence cases. The study will also analyze 

how ADR can improve the timeliness, cost-effectiveness, 

and relationships between healthcare providers and 

patients. 

 

7. Limitations 

 Scope of Data: The study may be limited by the 

availability of data from certain countries or case 

studies, particularly in regions with less-developed 

ADR frameworks. 

 Generalizability: While the study examines specific 

countries, the findings may not be directly 

applicable to all contexts, especially where there are 

significant differences in legal systems or healthcare 

infrastructures. 

 

8. Ethical Considerations 

The study will adhere to ethical research practices, 

ensuring confidentiality and respect for participants in 

case studies. In the case of legal documents or case law, 

the study will ensure proper citation and avoid any 

violation of copyright or intellectual property rights. 

 

By combining comparative case studies, document 

analysis, and a focused examination of Ghana's 

healthcare and legal system, this methodology will 

provide a comprehensive analysis of the potential for 

ADR mechanisms to improve the resolution of medical 

negligence cases and enhance the broader healthcare 

delivery system in Ghana. 

 

DISCUSSION 

The financial cost of medical litigation is a significant 

burden on healthcare systems worldwide, including 

Ghana. Prolonged court battles can lead to high legal 

fees, compensation payouts, and administrative 

expenses, which strain healthcare institutions, 

practitioners, and the state. For patients, litigation can be 

time-consuming, emotionally draining, and costly, often 

delaying access to justice and compensation. These 

financial and emotional burdens necessitate a more 

efficient, cost-effective, and patient-centered approach to 

resolving medical disputes. 

 

Alternative Dispute Resolution (ADR) mechanisms, such 

as mediation, arbitration, and specialized panels, have 

been successfully implemented in medical negligence 

cases in various countries. These practices offer valuable 

insights into the benefits, challenges, and strategies that 

could be applied to Ghana‟s healthcare and legal 

systems. By analyzing specific case studies from the 

United States, Australia, and South Africa, this 

discussion explores the global use of ADR in medical 

litigation and draws lessons for Ghana. 
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Table 2: Selected amounts paid out for Medical litigation in Ghana. 

Hospital Name Amount Awarded Year 

Ridge Hospital, Ghana Health Service, 

and the Ministry of Health 
GH₵3 million 2024 

Sam-J Hospital GH¢326,456 2021 

Juabeng Govt Hospital Ghc4.3m 2024 

37 Military Hospital GH¢1m 2021 

TOTAL REVENUE GH¢8,626,456  

Source: online news portal 

 

Global Practices in ADR for Medical Litigation 

1. United States 
The United States has long been a leader in the 

implementation of Alternative Dispute Resolution 

(ADR) mechanisms within the medical litigation field. 

With the increasing costs and delays associated with 

traditional litigation, ADR has become an essential tool 

in resolving medical negligence cases more efficiently. 

Several ADR mechanisms, including mediation, 

arbitration, and medical review panels, are commonly 

utilized across different states in the U.S., with a focus 

on facilitating quicker, cost-effective resolutions while 

maintaining fairness. 

 

1. Medical Review Panels 

A significant ADR mechanism used in many U.S. states, 

particularly in states like Indiana, Ohio, and Louisiana, 

is the medical review panel. These panels, which 

consist of medical professionals with expertise relevant 

to the case, review the facts surrounding a medical 

malpractice claim before it proceeds to court. Medical 

review panels are designed to assess whether malpractice 

has occurred and offer recommendations based on their 

findings. While the panel‟s decision is not legally 

binding, it often influences settlement discussions and 

can prompt parties to settle without resorting to the 

lengthy, expensive trial process. 

 Case Example: In Indiana, medical review panels 

have been mandatory since the 1970s. A study by 

Smith et al. (2020) found that over 70% of medical 

malpractice cases in Indiana are resolved through 

the panel's recommendation, which reduces the 

number of cases that go to trial. This system helps to 

quickly identify cases with weak claims, thus 

reducing the burden on the courts and promoting 

early settlement (Smith et al., 2020). 

 

2. Mediation 

Mediation is another ADR mechanism frequently used in 

medical malpractice cases. In mediation, a neutral third-

party mediator facilitates communication between the 

disputing parties to help them reach a mutually agreeable 

settlement. The mediator does not have decision-making 

authority; instead, they guide the parties toward finding 

common ground. Many U.S. states have implemented 

mandatory mediation in certain types of medical 

malpractice claims to resolve disputes outside the formal 

court system. 

 Mandatory Mediation Programs: California is one 

of the prominent examples of a state that mandates 

mediation in medical malpractice cases. Under 

California's Mediation Program, parties are 

required to attempt mediation before a lawsuit can 

proceed to court, especially in cases involving minor 

claims. Studies have shown that mediation in 

California has reduced the backlog of medical 

malpractice cases and resulted in quicker resolutions 

(Smith et al., 2020). 

o Case Example: A case study of California‟s 

California Department of Health Care Services 

(DHCS) mediation program demonstrated a 40% 

settlement rate following mediation, which 

significantly outpaces typical litigation timelines. 

The state's initiative ensures that a neutral mediator 

is involved early in the process, facilitating a more 

collaborative approach to dispute resolution, often 

leading to both parties walking away with mutually 

agreed-upon terms, rather than protracted court 

battles (Smith et al., 2020). 

 

3. Arbitration 

Arbitration is another key ADR tool in the United States 

that is widely used for medical malpractice claims. 

Unlike mediation, arbitration involves a third-party 

arbitrator who reviews the case and renders a binding 

decision on the matter. In medical negligence cases, 

arbitration is often stipulated in the contractual 

agreements between healthcare providers and patients. 

This binding decision is enforceable in a court of law, 

making arbitration a highly effective tool in resolving 

disputes efficiently and reducing court congestion. 

 Contractual Arbitration Clauses: Many U.S. 

healthcare providers include arbitration clauses in 

their contracts with patients, which require patients 

to agree to arbitration if they believe they have been 

harmed by medical negligence. While these clauses 

can provide quicker resolutions, they are sometimes 

criticized for favoring healthcare providers, who 

often have the resources to ensure favorable 

arbitration outcomes. Critics argue that arbitration is 

less transparent than court proceedings and can 

sometimes limit a patient's ability to appeal a 

decision. 

 Case Example: The American Arbitration 

Association (AAA) has a specific medical 

arbitration program that helps resolve malpractice 

claims. Research shows that patients involved in 

arbitration through AAA typically see faster 

resolutions, but often receive lower compensation 

than they would through a court trial, which can be 
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seen as a disadvantage for patients (Smith et al., 

2020). 

 

4. AM Sorry Law (Apology Legislation) 

In the United States, "Apology Laws", or “Sorry 

Laws”, are laws that encourage healthcare providers to 

apologize to patients for medical errors without fear that 

their statements will be used against them in court. These 

laws typically provide legal protection to healthcare 

professionals, ensuring that their apologies, expressions 

of sympathy, or acknowledgement of error cannot be 

used as evidence of liability in subsequent legal 

proceedings. The idea behind these laws is to encourage 

open communication between healthcare providers and 

patients, ultimately leading to fewer lawsuits and a more 

amicable resolution process. 

 Impact on ADR: The AM Sorry Law encourages 

early dispute resolution by allowing healthcare 

providers to express empathy without worrying 

about the legal ramifications of their statements. In 

states with "Sorry Laws", there is evidence that 

medical malpractice suits decrease, as patients are 

more likely to accept apologies and work toward 

resolving the dispute without pursuing litigation. 

 Case Example: In Michigan, the "Michigan 

Apology Law" has been credited with reducing the 

number of lawsuits filed against healthcare 

providers. After the implementation of the law, the 

state saw a 20% reduction in malpractice claims 

filed over a five-year period, with many patients 

accepting apologies and agreeing to settle without 

court intervention (Smith et al., 2020). This 

demonstrates how apology laws can complement 

ADR processes by promoting early settlement 

discussions and fostering goodwill between the 

parties. 

 

5. Other ADR Mechanisms in the U.S. 

In addition to the above-mentioned mechanisms, there 

are several other ADR tools utilized in medical litigation 

in the United States: 

 Settlement Conferences: These are facilitated 

discussions between the parties, usually with a judge 

or neutral facilitator, to encourage settlement before 

the case goes to trial. Settlement conferences are 

common in medical malpractice claims, as they 

provide an opportunity for the parties to resolve the 

issue without the need for a formal trial. 

 Neutral Evaluation: In this process, an expert 

evaluates the merits of the case, providing an 

impartial opinion on its strengths and weaknesses. 

This evaluation helps the parties decide whether to 

proceed to trial or settle. Neutral evaluation is 

especially useful in complex medical malpractice 

cases, where expert opinions can clarify the 

likelihood of success in court. 

 

Challenges and Insights 

Despite the success of ADR mechanisms in the U.S., 

challenges persist. One of the main concerns is the 

imbalance of power between healthcare providers and 

patients. Providers often have more experience with 

ADR processes, which can create an uneven playing 

field. Additionally, some critics argue that arbitration, 

while faster, may lead to lower settlements for plaintiffs, 

as arbitrators may be more sympathetic to healthcare 

providers. 

 

Legislative support is also essential to ensure the 

effectiveness of ADR mechanisms. States with strong 

ADR frameworks, like California, have integrated 

mediation and arbitration into the legal process, offering 

both legal support and procedural structure to make these 

methods effective. 

 

AUSTRALIA 

Australia has developed one of the most comprehensive 

systems for the use of Alternative Dispute Resolution 

(ADR) in medical negligence cases. The country‟s 

approach combines no-fault compensation schemes 

with various ADR mechanisms, such as mediation, 

conciliation, and arbitration, to ensure a quicker, less 

adversarial process for resolving medical disputes. This 

ADR framework reduces the need for litigation and 

promotes more collaborative solutions between 

healthcare providers and patients. 

 

1. No-Fault Compensation Schemes 

One of the most distinctive features of Australia‟s ADR 

framework is the no-fault compensation scheme. These 

schemes, implemented in several states such as Victoria 

and New South Wales (NSW), allow patients to claim 

compensation for medical injuries without needing to 

prove that the healthcare provider was at fault. Instead, 

patients can receive compensation based on the injury‟s 

occurrence, simplifying the claims process and reducing 

the need for lengthy and costly court trials. 

 Example 

o The Victorian WorkCover Authority (VWA) 

Scheme: Under this scheme, individuals who suffer 

medical injuries, regardless of fault, can claim 

compensation for medical expenses and loss of 

income. It provides a simpler and more efficient 

method of compensation that bypasses the need to 

establish negligence, thus reducing the number of 

medical malpractice lawsuits (Jones & Green, 2019). 

o New South Wales (NSW) CTP Scheme: In New 

South Wales, the Compulsory Third-Party (CTP) 

Scheme also incorporates no-fault elements. It 

covers medical injury claims resulting from road 

accidents, and ADR mechanisms are used to resolve 

disputes quickly without the need for courtroom 

trials (Jones & Green, 2019). 

 

This approach minimizes the adversarial nature of 

medical malpractice claims, which in turn reduces the 

burden on the legal system. The no-fault model also 

promotes a more patient-friendly environment, 

encouraging prompt resolutions of disputes and ensuring 
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that patients receive compensation for injuries without 

the barriers of proving fault. 

 

2. Mediation and Conciliation 

In addition to the no-fault compensation systems, 

mediation and conciliation are the primary ADR 

mechanisms used in Australia to resolve medical 

disputes. Both methods encourage negotiation and 

dialogue between the parties involved, fostering a 

cooperative rather than adversarial atmosphere. 

 Mediation 
o Mediation involves the use of an impartial third-

party mediator to help the parties involved in a 

medical negligence case come to a mutually 

agreeable resolution. While the mediator does not 

have the power to make a decision, they facilitate 

discussion and help each party understand the other's 

perspective. This process is designed to help the 

parties find common ground and reach a settlement 

without going to court. 

o Case Example: In South Australia, mediation is 

commonly used in medical negligence claims. When 

a claim is filed, the parties are often required to 

engage in mediation sessions, where a neutral 

mediator assists in resolving the issue. Research has 

shown that this process has a high success rate, with 

over 60% of cases being resolved in mediation 

without the need for further litigation (Jones & 

Green, 2019). 

 Conciliation 
o Conciliation is similar to mediation but is more 

formalized. In conciliation, a neutral third-party 

conciliator facilitates discussions and may offer a 

recommended resolution based on the facts of the 

case. The conciliator can take a more active role in 

guiding the settlement process and even propose 

solutions, though the parties are still free to accept or 

reject the proposed terms. 

o Case Example: In New South Wales, NSW Health 

uses conciliation to resolve medical negligence 

cases. The Health Care Complaints Commission 

(HCCC) offers a conciliation service for patients 

who have complaints against healthcare providers. 

The conciliation process has proven effective in 

resolving disputes over medical treatments, reducing 

the number of cases that escalate to court. The use of 

conciliation in medical disputes has resulted in faster 

resolutions and greater satisfaction for both parties 

(Jones & Green, 2019). 

 

The combination of mediation and conciliation allows 

Australia to avoid the costs and delays of formal 

litigation while still ensuring that patients and healthcare 

providers have a forum to resolve their disputes. 

 

3. Arbitration 

In some cases, arbitration is used as an ADR 

mechanism to resolve medical disputes. Unlike 

mediation and conciliation, arbitration involves a neutral 

third-party arbitrator who listens to the arguments and 

evidence from both parties and then makes a binding 

decision. This process is similar to a trial but is generally 

more informal and quicker. 

 Case Example: The Australian Medical 

Association (AMA) and several state-based medical 

bodies have developed arbitration systems that can 

be used for resolving medical disputes. One such 

example is the Australian Health Practitioner 

Regulation Agency (AHPRA), which offers an 

arbitration system for resolving professional conduct 

issues involving healthcare providers. Although 

arbitration is less commonly used for medical 

negligence disputes compared to mediation, it 

provides an important mechanism when a more 

formal resolution is required (Jones & Green, 2019). 

 

Arbitration allows for a binding resolution, which can be 

crucial in disputes where mediation or conciliation has 

not produced a satisfactory outcome. However, one of 

the criticisms of arbitration in medical negligence cases 

is the lack of transparency and the potential for 

healthcare providers to use their resources to influence 

the arbitration process. 

 

4. Collaborative Law and Settlement Conferences 

Another ADR mechanism that has gained traction in 

Australia is collaborative law. This approach involves 

both parties working with their respective lawyers and 

other professionals (such as medical experts or financial 

advisors) to reach a solution without resorting to 

litigation. The goal is to resolve the dispute 

cooperatively, focusing on the interests of both parties 

rather than on their legal rights. 

 Collaborative Law: This approach is increasingly 

used in complex medical malpractice cases, 

particularly when multiple healthcare providers or 

complex medical facts are involved. The 

collaborative process allows for a more 

comprehensive resolution of disputes, addressing not 

only the legal aspects of the case but also the 

personal and financial impacts on the parties 

involved. 

 Settlement Conferences: In addition to formal 

mediation and conciliation, settlement conferences 

are often used as an early step in resolving medical 

disputes. These conferences bring together the 

parties involved in a medical negligence claim, 

along with their legal representatives, to discuss the 

case in an informal setting. The goal is to explore 

settlement options and avoid the need for a full trial. 

If a resolution is reached at the conference, the case 

can be settled without further legal proceedings. 

 

Key Features of Australia’s ADR Framework 

1. Integrated No-Fault Systems: The combination of 

no-fault compensation schemes with ADR 

mechanisms such as mediation and conciliation 

helps reduce the adversarial nature of disputes, 

providing quicker and more effective resolutions 

without the need for litigation. 
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2. High Success Rate of Mediation: Mediation is 

particularly effective in Australia, with many 

medical negligence cases being resolved through 

this method. A study by Jones and Green (2019) 

found that 80% of disputes involving medical 

negligence in South Australia are resolved through 

mediation. 

3. Access to ADR Across States: ADR mechanisms, 

including no-fault compensation schemes and 

mediation, are available in various forms across 

Australian states. Each state has tailored its ADR 

approach to suit local needs, but all have focused on 

reducing the burden on the court system while 

ensuring fair access to justice. 

4. Efficiency and Cost-Effectiveness: The widespread 

use of ADR mechanisms in medical disputes has led 

to greater efficiency and cost savings. A study 

conducted by the Australian Medical Association 

(AMA) indicated that cases resolved through ADR 

mechanisms are typically 50-70% cheaper than 

those that go to trial (Jones & Green, 2019). 

 

Lessons for Ghana 

Australia's experience with ADR in medical litigation 

offers valuable insights for Ghana: 

 No-Fault Systems: Ghana could consider adopting 

a no-fault compensation system for certain types of 

medical negligence claims, particularly in areas 

where proving fault is difficult or where the cost of 

litigation is prohibitive. 

 Mediation and Conciliation: Establishing 

mandatory mediation or conciliation processes in 

Ghana could reduce the number of medical 

malpractice lawsuits and help resolve disputes more 

efficiently. 

 Tailored ADR Framework: Ghana could learn 

from Australia‟s approach of developing region-

specific ADR mechanisms, ensuring that any system 

implemented is suited to the local cultural, legal, and 

healthcare contexts. 

 

SOUTH AFRICA 
South Africa‟s adoption of Alternative Dispute 

Resolution (ADR) mechanisms to address medical 

negligence disputes reflects a growing recognition of the 

inefficiencies and costs associated with court-based 

litigation. Given the country's unique socio-economic 

landscape, ADR mechanisms such as community-based 

mediation, conciliation, and arbitration have been 

tailored to meet the needs of its diverse population, 

particularly in underserved and rural areas. South 

Africa‟s ADR practices not only aim to resolve disputes 

more efficiently but also foster trust in the healthcare 

system. 

 

1. Community-Based Mediation 

Community-based mediation has emerged as a central 

pillar of South Africa's ADR approach to healthcare 

disputes. This mechanism focuses on providing 

accessible, cost-effective dispute resolution services to 

individuals who may otherwise struggle to access formal 

legal channels. 

 

 Key Features 
o Accessibility: Mediation services are established in 

community centers and clinics, bringing the 

resolution process closer to the affected populations. 

o Informality: The process is less formal than 

litigation, allowing patients and healthcare providers 

to engage in open dialogue without the procedural 

constraints of courtrooms. 

o Neutral Mediators: Neutral mediators, often 

trained in healthcare or law, facilitate discussions to 

help both parties reach a mutually agreeable 

resolution. 

 Case Example: In KwaZulu-Natal, a pilot project 

for community-based mediation was launched to 

resolve disputes related to maternal and infant 

healthcare services. Research by Nkosi (2021) 

showed that the project reduced the number of 

formal lawsuits filed against public hospitals in the 

region by 30%, as most cases were resolved 

amicably at the community level. 

 Benefits 
o Mediation has proven particularly effective in cases 

involving disputes over minor injuries, 

miscommunication, or dissatisfaction with 

healthcare services. 

o It allows patients to voice their concerns in a safe 

environment and fosters reconciliation, often 

preserving or even strengthening relationships 

between patients and providers. 

 

2. Conciliation through the Health Ombud 

South Africa‟s Health Ombud plays a pivotal role in 

addressing healthcare complaints, particularly those 

involving medical negligence or malpractice. 

Conciliation is a frequently used ADR mechanism 

within this framework, aiming to settle disputes before 

they escalate into formal litigation. 

 Health Ombud's Role: 
o The Health Ombud investigates complaints and 

facilitates conciliation between the aggrieved patient 

and the healthcare provider. This process often 

involves a neutral conciliator who helps both parties 

understand their rights and responsibilities. 

o Conciliation sessions are structured but informal, 

allowing parties to discuss the issues openly without 

the adversarial dynamics of a courtroom. 

 Case Example: A case involving a delayed cancer 

diagnosis at a public hospital in Gauteng was 

resolved through conciliation facilitated by the 

Health Ombud. The process resulted in a formal 

apology from the hospital, an agreement on follow-

up care, and compensation for the patient‟s 

additional medical expenses. This resolution avoided 

litigation and restored trust between the patient and 

the healthcare system (Nkosi, 2021). 

 Impact: The Health Ombud‟s conciliation processes 

have been credited with improving patient 
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satisfaction and reducing the caseload burden on 

South Africa‟s overburdened judiciary. 

 

3. Arbitration 

Arbitration is another ADR mechanism used in South 

Africa for medical disputes, particularly in cases where 

mediation or conciliation fails to produce a resolution. 

Arbitration offers a formal yet private process for 

resolving disputes, with the decision of the arbitrator 

being binding. 

 

 Key Features 
o Binding Decisions: Unlike mediation or 

conciliation, arbitration results in a binding decision 

that both parties must adhere to. 

o Specialized Arbitrators: In medical disputes, 

arbitrators often have expertise in healthcare or 

medical law, ensuring that decisions are informed 

and relevant. 

o Confidentiality: Arbitration proceedings are 

private, protecting the reputations of both healthcare 

providers and patients. 

 Case Example: Arbitration has been used in cases 

involving large public hospitals accused of 

negligence in high-profile incidents, such as 

maternal deaths or surgical errors. For example, a 

case in the Eastern Cape involving a botched surgery 

was resolved through arbitration, with the hospital 

agreeing to pay substantial damages to the patient. 

This avoided a prolonged court battle and ensured 

confidentiality for both parties. 

 Challenges 
o Arbitration is more formal than mediation or 

conciliation and can be expensive. However, it 

remains a valuable tool for resolving complex cases 

where expert opinions and binding decisions are 

required. 

 

4. Collaborative Initiatives and Settlement 

Agreements 

South Africa has also embraced collaborative initiatives 

to resolve medical negligence disputes. These involve 

healthcare providers working directly with patients and 

their representatives to develop settlement agreements 

that address the needs of all parties. 

 Collaborative Law Practices: Collaborative 

approaches often involve multi-disciplinary teams, 

including legal advisors, healthcare experts, and 

financial consultants, working together to resolve 

disputes. The aim is to avoid litigation and find 

solutions that restore trust in the healthcare system. 

 Settlement Conferences: South Africa‟s legal 

framework encourages the use of settlement 

conferences, particularly in cases involving public 

hospitals. These conferences bring both parties 

together to negotiate compensation or corrective 

actions, often under the guidance of a neutral 

mediator or arbitrator. 

 

 

Legislative and Institutional Support 

South Africa‟s success in implementing ADR 

mechanisms for medical disputes is underpinned by a 

strong legal and institutional framework: 

1. Legislation 
o The National Health Act (NHA) of 2003 provides a 

legal basis for ADR mechanisms in healthcare 

disputes. It emphasizes the resolution of complaints 

through non-adversarial means, such as mediation 

and conciliation. 

2. Health Ombud 
o The establishment of the Health Ombud under the 

Office of Health Standards Compliance (OHSC) has 

institutionalized ADR practices. The Ombud‟s office 

receives thousands of healthcare complaints 

annually, most of which are resolved through 

mediation or conciliation (Nkosi, 2021). 

3. Community Mediation Centers 
o The South African government has supported the 

creation of community-based mediation centers in 

rural and underserved areas, ensuring that ADR 

mechanisms are accessible to all citizens. 

 

Key Lessons for Ghana 

South Africa‟s experience with ADR in medical disputes 

provides valuable lessons for Ghana: 

1. Community-Based ADR: Ghana could establish 

community-based mediation centers to resolve 

healthcare disputes in rural areas, where access to 

formal legal systems is often limited. 

2. Role of Health Ombud: The establishment of a 

similar Health Ombud in Ghana could provide an 

institutional framework for resolving disputes 

through conciliation and mediation. 

3. Training and Capacity Building: Ghana can learn 

from South Africa‟s emphasis on training mediators 

and arbitrators in healthcare-specific ADR practices, 

ensuring that resolutions are informed and fair. 

 

LESSONS FOR GHANA FROM GLOBAL 

PERSPECTIVES 

Implementing an effective Alternative Dispute 

Resolution (ADR) framework for medical litigation in 

Ghana requires drawing from the successes and 

challenges of countries like the United States, Australia, 

and South Africa. These global case studies provide 

critical insights into building a robust system that aligns 

with Ghana's socio-cultural and legal context.  

 

Legislative Backing 

Countries with successful ADR frameworks have 

established comprehensive legislation that supports and 

regulates ADR mechanisms. 

 United States: States like California and Florida 

have mandatory ADR programs, such as mediation 

and arbitration, for resolving medical malpractice 

disputes. Legislative provisions ensure that these 

mechanisms are legally enforceable, creating a 

stable environment for ADR practices (Smith et al., 

2020). 
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 Australia: "No-fault" compensation schemes are 

supported by statutes like the Health and Disability 

Commissioner Act, which provides a legislative 

framework for resolving disputes outside of court 

(Jones & Green, 2019). 

 South Africa: The National Health Act (2003) 

emphasizes resolving healthcare disputes through 

non-adversarial means, providing a legal basis for 

mediation and conciliation. 

 

For Ghana: There is a need to enact robust ADR-

specific legislation that mandates the use of ADR 

mechanisms in medical negligence cases. Such 

legislation should clearly define the roles, 

responsibilities, and enforceability of ADR agreements 

to ensure confidence in the system. 

 

Institutional Infrastructure 

Dedicated ADR centers with trained professionals are 

essential for the successful implementation of ADR. 

 United States: Medical review panels and private 

ADR firms like JAMS (Judicial Arbitration and 

Mediation Services) offer specialized infrastructure 

for resolving disputes quickly and efficiently (Smith 

et al., 2020). 

 Australia: State-run tribunals and compensation 

boards provide physical infrastructure and resources 

to facilitate ADR mechanisms (Jones & Green, 

2019). 

 South Africa: Community-based mediation centers 

in underserved areas and the Health Ombud provide 

accessible ADR services, ensuring equitable 

resolution processes (Nkosi, 2021). 

 

For Ghana: The establishment of ADR centers, 

particularly in regional and rural areas, is critical. These 

centers should be staffed with mediators, conciliators, 

and arbitrators trained in both legal and medical issues. 

Additionally, digital platforms for virtual mediation 

could be explored to extend ADR‟s reach. 

 

Cultural Sensitivity 

The success of ADR mechanisms often hinges on their 

alignment with local customs, values, and societal 

norms. 

 United States: ADR practices focus on preserving 

professional reputations and relationships, values 

that resonate with healthcare providers and patients 

alike. 

 Australia: The non-adversarial "no-fault" approach 

emphasizes collaboration and resolution rather than 

assigning blame, which aligns with the Australian 

ethos of fairness (Jones & Green, 2019). 

 South Africa: Community-based mediation 

incorporates local customs and emphasizes 

restorative justice, a culturally familiar approach in 

many African communities (Nkosi, 2021). 

 

For Ghana: ADR mechanisms must be designed to 

reflect Ghanaian cultural values, such as communal 

harmony and respect for elders. Traditional leaders and 

religious authorities could be involved in mediation 

processes to enhance acceptance and trust. 

 

Challenges in Ghana 

While the lessons from global practices are instructive, 

Ghana faces unique challenges in implementing ADR 

mechanisms for medical litigation. 

 

Awareness 

One of the most significant barriers is the limited 

awareness of ADR among healthcare professionals, 

patients, and legal practitioners. 

 Many people in Ghana are unfamiliar with ADR‟s 

benefits, such as cost-effectiveness and timeliness. 

 Patients often perceive litigation as the only avenue 

for resolving disputes, leading to a preference for 

court-based processes. 

 

Recommendation: Awareness campaigns through 

media, professional associations, and public forums can 

educate stakeholders about ADR‟s advantages. 

Integrating ADR training into medical and legal 

education curricula can also increase awareness among 

professionals. 

 

Capacity 

Ghana currently lacks a sufficient number of trained 

mediators, arbitrators, and other ADR professionals with 

expertise in medical disputes. 

 The shortage of qualified personnel results in delays 

and reduces the credibility of ADR processes. 

 

Recommendation: Capacity-building initiatives, 

including training programs and certifications for 

mediators and arbitrators specializing in medical 

negligence, are essential. Partnerships with international 

ADR organizations could provide additional expertise 

and resources. 

 

Trust 

There is skepticism among the public and healthcare 

providers regarding the impartiality and fairness of ADR 

processes. 

 Concerns about bias, particularly in cases involving 

public institutions or prominent healthcare 

providers, undermine confidence in ADR 

mechanisms. 

 

Recommendation: Establishing transparent procedures 

and ensuring the independence of ADR professionals can 

build trust. The involvement of neutral third parties, such 

as the Ghana Bar Association or healthcare advocacy 

groups, in oversight roles could also enhance credibility. 

 

FINDINGS 
The findings from this study are organized based on the 

three stated objectives: the effectiveness of ADR in 

resolving medical negligence disputes globally, best 

practices and lessons from other countries, and a 
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proposed framework for implementing ADR in the 

Ghanaian healthcare system. 

 

RO1: To evaluate the effectiveness of ADR in 

Resolving Medical Negligence Disputes Globally 

ADR has demonstrated significant effectiveness in 

resolving medical negligence disputes in various 

countries, offering benefits such as cost reduction, 

timeliness, and improved relationships between 

healthcare providers and patients. 

1. Cost-Effectiveness 
ADR mechanisms, such as mediation and arbitration, 

significantly reduce the costs associated with prolonged 

litigation. For instance, in the United States, medical 

review panels and mediation processes save both parties 

substantial legal fees compared to court-based 

resolutions (Smith et al., 2020). Similarly, Australia‟s 

no-fault compensation schemes help minimize legal 

expenses by streamlining the claims process (Jones & 

Green, 2019). 

 

2. Timeliness 
ADR mechanisms resolve disputes much faster than 

traditional court litigation. Mediation sessions in the 

United States typically take weeks to months, whereas 

court cases can last years (Smith et al., 2020). In South 

Africa, community-based mediation centers often resolve 

disputes within a few sessions, expediting resolution for 

underserved populations (Nkosi, 2021). 

 

3. Improved Relationships 
ADR fosters dialogue and collaboration between 

disputing parties, helping to preserve relationships. In 

Australia, the no-fault approach encourages 

reconciliation rather than blame, reducing animosity 

between patients and healthcare providers (Jones & 

Green, 2019). 

 

4. Accessible Justice 
Community-based ADR initiatives in South Africa 

improve access to justice for underserved and rural 

populations by providing local, culturally relevant 

mediation services (Nkosi, 2021). 

 

RO2. To identify best Practices and Lessons from 

Other Countries that Ghana can adapt 

The global review of ADR practices in the United States, 

Australia, and South Africa reveals several best practices 

and lessons that can inform Ghana‟s efforts to implement 

ADR mechanisms for medical negligence disputes. 

1. Legislative Backing 
o United States: States like California have 

established laws mandating mediation or arbitration 

for certain types of medical malpractice claims, 

ensuring ADR is an integral part of the legal 

framework (Smith et al., 2020). 

o Australia: Statutes such as the Health and Disability 

Commissioner Act support the use of ADR 

mechanisms like mediation and conciliation in 

healthcare disputes (Jones & Green, 2019). 

o Lesson for Ghana: A robust legislative framework 

is crucial to institutionalizing ADR mechanisms. 

Ghana should enact laws mandating ADR in 

medical disputes to reduce court caseloads and 

provide alternative avenues for resolution. 

 

2. Institutional Infrastructure 
o United States: Institutions like medical review 

panels and private ADR firms such as JAMS 

provide dedicated infrastructure for efficient ADR 

processes (Smith et al., 2020). 

o South Africa: Community mediation centers and 

the Health Ombud play critical roles in resolving 

healthcare disputes in underserved areas (Nkosi, 

2021). 

o Lesson for Ghana: Establishing ADR centers 

equipped with trained professionals and accessible 

to both urban and rural populations is essential for 

successful implementation. 

 

3. Cultural Sensitivity 
o South Africa: The integration of community-based 

mediation reflects cultural values of restorative 

justice and communal harmony, fostering public 

acceptance (Nkosi, 2021). 

o Lesson for Ghana: ADR mechanisms must align 

with Ghana‟s cultural norms, involving traditional 

leaders or religious authorities to enhance credibility 

and trust. 

 

4. Specialized Training 
o Australia and United States: Both countries 

emphasize training ADR professionals in healthcare-

specific disputes to ensure informed and effective 

resolution (Jones & Green, 2019; Smith et al., 2020). 

o Lesson for Ghana: Training mediators and 

arbitrators in medical law and healthcare is critical 

to building capacity and credibility in ADR systems. 

 

RO3. To Proposed Framework for Implementing 

ADR in the Ghanaian Healthcare System 

Based on the lessons from global practices, the following 

framework is proposed to guide the implementation of 

ADR in Ghana‟s healthcare system: 

1. Legislative Reforms 
o Enact laws to mandate the use of ADR mechanisms 

such as mediation and arbitration for medical 

negligence disputes. 

o Define clear procedural guidelines and 

enforceability of ADR agreements to ensure legal 

certainty. 

 

2. Institutional Development 
o Establish ADR centers across Ghana, prioritizing 

accessibility for underserved regions. 

o Develop digital platforms for virtual ADR sessions 

to expand reach and improve efficiency. 
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3. Capacity Building 
o Create training programs for mediators and 

arbitrators focusing on medical and legal expertise. 

o Partner with international ADR organizations for 

capacity-building initiatives and knowledge 

exchange. 

 

4. Cultural Integration 
o Involve traditional and religious leaders in ADR 

processes to align with local customs and values. 

o Conduct public awareness campaigns to educate 

stakeholders about the benefits of ADR and its 

alignment with Ghanaian cultural norms. 

 

5. Monitoring and Evaluation 
o Establish an independent body to monitor the 

implementation of ADR mechanisms and evaluate 

their effectiveness. 

o Collect data on resolved cases, timeframes, and 

satisfaction rates to refine the ADR framework 

continuously. 

 

RO4 To propose a a draft bill for using Alternative 

Dispute Resolution (ADR) in medical litigation in 

Ghana 

We provide a draft bill for using Alternative Dispute 

Resolution (ADR) in medical litigation in Ghana, 

considering best global practices from the USA, 

Australia, and South Africa, and harmonizing them with 

Ghanaian law. The bill aims to integrate ADR 

mechanisms such as mediation, arbitration, and 

negotiation to resolve medical disputes outside the 

courts, promoting efficiency, accessibility, and fairness 

in medical litigation. 

 

Title 

ALTERNATIVE DISPUTE RESOLUTION IN 

MEDICAL LITIGATION ACT, 2024 

Preamble 

An Act to provide for the establishment of a 

comprehensive framework for the use of Alternative 

Dispute Resolution (ADR) mechanisms in resolving 

medical litigation in Ghana. The aim is to enhance access 

to justice, promote the amicable settlement of disputes, 

ensure fair compensation, and reduce the burden on the 

judicial system, while adopting best practices from 

international jurisdictions, including the USA, Australia, 

and South Africa. 

 

Section 1: Short Title and Commencement 

1. This Act may be cited as the Alternative Dispute 

Resolution in Medical Litigation Act, 2024. 

2. This Act shall come into force on the date of its 

publication in the Gazette, and its provisions shall 

apply to all medical disputes arising after the 

commencement of the Act. 

 

Section 2: Interpretation 

In this Act, unless the context otherwise requires: 

 ADR: The process of resolving disputes outside 

traditional judicial proceedings through mechanisms 

like mediation, arbitration, and negotiation. 

 Medical Litigation: Legal disputes related to 

medical services, including but not limited to 

medical malpractice, negligence, breach of contract, 

wrongful death, medical errors, and patient safety. 

 ADR Center: An institution established to oversee 

the administration of ADR processes, which include 

providing training, case management, and ensuring 

compliance with the process. 

 Mediator: An independent third-party facilitator 

who assists the parties in reaching a voluntary 

settlement in a dispute. 

 Arbitrator: A neutral third party who resolves the 

dispute by issuing a binding decision after 

evaluating the evidence and arguments presented. 

 Medical Practitioner: A licensed healthcare 

professional, including doctors, traditional and 

alternative medical practitioners, nurses, midwives, 

allied health workers, or medical institutions 

providing care and treatment. 

 Parties: The individuals or institutions involved in 

the medical dispute, including patients, healthcare 

providers, or any legal representatives. 

 

Section 3: Establishment of ADR Centers 

1. Purpose of ADR Centers 
The Alternative Dispute Resolution Centers for 

Medical Litigation (ADR Centers) are established 

under the Ministry of Health and the Ministry of Justice. 

These centers shall serve as specialized institutions to 

handle medical disputes efficiently and cost-effectively, 

ensuring access to a fair process. 

 

2. Mandate of ADR Centers 
a. Provide neutral ground for resolving medical 

disputes outside the court system. 

b. Promote public awareness and education on the 

availability of ADR as an alternative to litigation. 

c. Maintain an expert roster of mediators and 

arbitrators with qualifications in both medicine and 

law. 

d. Ensure transparency, fairness, and professionalism 

in handling medical disputes. 

e. Facilitate pre-litigation settlement conferences and 

post-litigation appeals or arbitrations. 

 

3. Geographical Distribution 
ADR Centers shall be established at national, regional, 

and district levels to ensure access to all Ghanaian 

citizens, ensuring proximity to where disputes arise. 

 

4. Funding 
a. Funding for the ADR Centers shall come from the 

government, private sector collaborations, and user 

fees (fees shall be structured to ensure the process is 

affordable for all). 
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b. The Ministry of Health shall be responsible for 

operational funding, while the Ministry of Justice 

shall oversee legal and regulatory compliance. 

 

Section 4: Eligibility for ADR 

1. Eligibility Criteria 
ADR processes shall be available for any medical 

litigation dispute that does not involve criminal charges 

or issues requiring judicial intervention. Such disputes 

may include: 

a. Medical Malpractice: Injuries or harm resulting 

from substandard medical care. 

b. Negligence: Failure of medical practitioners or 

institutions to meet the required standards of care. 

c. Wrongful Death: Claims where death occurred due 

to medical negligence or malpractice. 

d. Breach of Contract: Disputes related to medical 

service agreements or insurance contracts. 

e. Informed Consent: Disputes involving failure to 

inform a patient adequately about treatment risks. 

 

2. Voluntary Nature of Participation 
Participation in ADR shall be voluntary for all 

parties. Both parties must agree in writing to submit 

their dispute to ADR before the process begins. 

 

3. Exclusions 
ADR shall not apply to criminal cases, including cases of 

severe malpractice resulting in criminal charges, or cases 

involving severe human rights violations in healthcare. 

 

Section 5: ADR Process for Medical Litigation 

1. Mediation 
a. Initiation: Any party wishing to initiate mediation 

must submit a request to the ADR Center. The ADR 

Center will schedule a mediation session within 30 

days of the request. 

b. Procedure: A neutral mediator, trained in both 

medical and legal aspects of healthcare, will assist 

the parties in negotiating a mutually acceptable 

settlement. 

c. Role of the Mediator: The mediator‟s role is to help 

the parties communicate and identify common 

ground, but they do not have the authority to make 

decisions. 

d. Confidentiality: The mediation process is 

confidential, and information shared cannot be used 

in any future litigation unless an agreement is 

reached. 

 

2. Arbitration 
a. Initiation: If mediation fails or the parties prefer a 

more formal resolution, the dispute may proceed to 

arbitration, where an arbitrator or a panel of 

arbitrators issues a binding decision. 

b. Procedure: Arbitration hearings will be conducted 

in private, and both parties will present evidence and 

arguments. The arbitrator‟s decision shall be final 

and binding unless overturned by a court due to 

procedural error or fraud. 

c. Medical and Legal Experts: The arbitrator or panel 

will include professionals with expertise in 

healthcare and law, ensuring that both the technical 

and legal aspects of the case are understood. 

 

3. Negotiation 
a. Role of Parties: Before formal ADR procedures, 

parties may attempt negotiation with or without 

legal representatives, engaging directly with each 

other to resolve the dispute. 

b. Outcome: If both parties reach a resolution, the 

terms must be documented in writing and signed by 

both parties to ensure enforceability. 

 

Section 6: Role of Medical Institutions and 

Practitioners 

1. Encouragement of ADR 
Medical institutions, including hospitals, clinics, and 

medical associations, are encouraged to promote ADR 

mechanisms to resolve disputes. They must provide 

information about ADR options in patient intake forms, 

contracts, and grievance policies. 

 

2. Cooperation with ADR Process 
Healthcare providers are obligated to cooperate fully 

with the ADR process, submitting relevant documents, 

providing witness testimony, and attending ADR 

sessions as necessary. Non-cooperation or refusal to 

participate in ADR may result in sanctions or damage to 

reputation. 

 

Section 7: Confidentiality of ADR Proceedings 

1. Confidentiality 
a. All communications, documents, and proceedings 

during ADR sessions are confidential and protected 

under the laws of Ghana. 

b. Mediators, arbitrators, and all participants must sign 

confidentiality agreements before beginning the 

ADR process. 

c. The confidentiality provisions ensure that sensitive 

medical information is not disclosed outside the 

ADR process unless required by law. 

 

Section 8: Enforcement of ADR Agreements 

1. Binding Agreements 
If parties reach a resolution through mediation or 

arbitration, the agreement or award shall be binding on 

all parties. 

 

2. Court Enforcement 
a. The terms of the ADR settlement or the arbitration 

award can be registered in the courts for 

enforcement, under Ghana‟s Civil Procedure Rules. 

b. A party may apply to the court for enforcement of an 

ADR settlement or award if the other party fails to 

comply voluntarily. 
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Section 9: Qualifications and Training for ADR 

Practitioners 

1. Mediator and Arbitrator Accreditation 
Mediators and arbitrators must meet the following 

criteria to practice in medical ADR: 

a. Education: Hold a degree in law and healthcare. 

b. Experience: Have experience in the medical field 

and healthcare law. 

c. Training: Complete specialized training in medical 

ADR, including ethical standards, confidentiality 

requirements, and cultural competency. 

d. Continuous Professional Development: 

Practitioners must undergo regular professional 

development to stay current with advancements in 

both medicine and ADR techniques. 

 

Section 10: Funding for ADR Centers 

1. Government Funding 
The government shall allocate funding to support the 

operational costs of the ADR Centers, including salaries 

for staff, infrastructure, and outreach programs. 

 

2. Private Sector Participation 
Private organizations may partner with the government 

to fund ADR initiatives, including sponsorship of ADR 

training programs and public awareness campaigns. 

 

Section 11: Monitoring and Evaluation 

1. Evaluation 
The Ministry of Health shall conduct periodic reviews to 

evaluate the effectiveness of ADR in medical litigation. 

This shall include monitoring the number of disputes 

handled, success rates, user satisfaction, and the financial 

efficiency of the system. 

 

2. Reporting 
A report detailing the progress, challenges, and outcomes 

of ADR practices shall be submitted to Parliament 

annually. 

 

Section 12: Amendments and Review 

1. Review Cycle: This Act shall be reviewed every 

five years to ensure its alignment with global best 

practices and to accommodate any legislative 

changes, advancements in ADR processes, or 

changes in medical practice in Ghana. 

 

Section 13: Repeal of Inconsistent Laws 

1. Any law, regulation, or statutory provision 

inconsistent with the provisions of this Act is hereby 

repealed to the extent of the inconsistency. 

 

Section 14: Transitional Provisions 

1. The Ministry of Health, in collaboration with the 

Ministry of Justice and Attorney General, shall 

design a transitional plan to guide healthcare 

providers, legal professionals, and the public on the 

implementation of this Act, including outreach, 

training, and the establishment of ADR Centers. 

 

Enacted in Parliament 
This draft bill combines the experiences of ADR 

mechanisms in countries like the USA, Australia, and 

South Africa, which have established well-regulated 

frameworks for handling medical disputes through ADR. 

The focus is on ensuring the process is accessible, 

affordable, and effective in resolving medical litigation 

while protecting the interests of both patients and 

healthcare providers. 

 

RECOMMENDATIONS 

1. Amendment of Act 798: Revisions to the ADR Act 

could incorporate explicit provisions for healthcare-

related disputes in Ghana, making ADR a viable 

alternative to litigation for medical negligence cases. 

2. Policy Development: Enact comprehensive 

legislation to institutionalize ADR mechanisms in 

resolving healthcare disputes. This legislation should 

mandate the use of mediation, arbitration, and 

negotiation in medical negligence cases, while 

providing clear procedural guidelines to ensure 

enforceability and fairness. 

3. Capacity Building: Invest in the training of 

mediators and arbitrators with a focus on medical 

disputes. Training programs should combine 

expertise in medical law, patient rights, and conflict 

resolution techniques to ensure the competence and 

credibility of ADR professionals. 

4. Public Awareness: Launch nationwide educational 

campaigns to increase awareness of ADR as an 

efficient, cost-effective alternative to litigation. 

These campaigns should target healthcare 

professionals, patients, and the general public, 

emphasizing the benefits of ADR in resolving 

medical disputes. 

5. Pilot Programs: Introduce ADR pilot programs in 

major hospitals across Ghana to test their feasibility 

and effectiveness. These programs can serve as 

models for expanding ADR initiatives nationwide, 

providing valuable data for refining implementation 

strategies. 

6. Specialized ADR Bodies: Establishing specialized 

committees or units within existing ADR institutions 

to handle medical disputes, staffed with healthcare 

and legal professionals, could enhance ADR's 

efficacy. 

 

POLICY IMPLICATIONS AND DEVELOPMENT 

ISSUES 

The adoption of ADR for medical litigation has 

significant implications for legal and healthcare policies 

in Ghana. It necessitates a collaborative approach 

involving the judiciary, healthcare institutions, legal 

professionals, and policymakers to develop a sustainable 

ADR framework. 

1. Collaborative Policy Development: Effective ADR 

implementation requires strong partnerships between 

key stakeholders, including the Ministry of Health, 

the Ghana Bar Association, and healthcare 

regulatory bodies. 



Nyarkotey et al.                                                                    World Journal of Pharmaceutical and Medical Research 

www.wjpmr.com       │      Vol 11, Issue 1, 2025.      │        ISO 9001:2015 Certified Journal        │ 

 

44 

2. Funding and Resource Allocation: Sufficient 

funding must be allocated to establish ADR 

infrastructure, train professionals, and maintain 

public awareness campaigns. Policymakers must 

prioritize ADR initiatives in healthcare budgets. 

3. Addressing Public Skepticism: Efforts should 

focus on building trust in ADR processes by 

ensuring impartiality, transparency, and 

accountability. This includes appointing independent 

and well-trained mediators and arbitrators and 

establishing oversight bodies to monitor ADR 

performance. 

 

CONCLUSION 

ADR offers a practical and transformative solution to the 

challenges associated with medical litigation in Ghana. 

By drawing lessons from global practices and tailoring 

these mechanisms to Ghana‟s socio-legal and cultural 

context, the country can create a more efficient, 

accessible, and harmonious system for resolving medical 

disputes. Implementing ADR will not only reduce the 

burden on the judiciary but also improve relationships 

between healthcare providers and patients, strengthen 

public trust in the healthcare system, and contribute to 

the overall development of Ghana‟s healthcare and legal 

sectors. 
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